
 

EMIR Compliance Control by Supervisors 
 

Last time we have addressed the topic of EMIR was to explain our lobbying efforts 

to try to influence the future so-called “EMIR refit”. And in deed we did a great 

job at EACT by achieving our main objectives with this EMIR revision. Although we 

still need to get EU Parliament approval and pass all the EU hurdles before getting 

it enforced in 2019 (the earliest), we can all admit that it goes in the right 

direction and will ease our corporate treasurer’s life. As reminder, and first, NFC’s 

will not be any more obliged to report the intercompany transactions to the TR’s 

and ultimately to ESMA. Then, the notion of financial instruments used with 

hedging purposes will remain for the calculation of thresholds. It means that if a 

derivative is negotiated with the objective of hedging an underlying exposure and 

for example, hedge accounting techniques are applied, it will not count for the 

threshold calculation. Eventually, the tainting rule of the whole portfolio of asset 

classes, when a threshold is reached, will not be applied. It means that when you 

breach a threshold of a specific asset class, you will have to collateralize this asset 

class and not all asset classes, as in the past. Therefore, you will all understand 

easily that these provisions are good news for us. 

 



 

 

However, I am always surprised to see how relax some of our fellow treasurers 

are vis-à-vis EMIR, as if it was a past story or a ticking exercise without any 

potential problem. The European Supervisors in all EU countries, as CSSF, BAFIN, 

FSMA, FSA,…) are in charge of controlling the compliance to EMIR reporting rules. 

All corporates can be controlled for their entities dealing derivatives (even 

intercompany transactions) in a specific EU country by the Supervisor of this 

country. You should be ready to evidence your compliance to the rules, your 

processes and procedures in place, your policies, your risk mitigation measures 

implemented and your timely reporting and confirmation of derivatives. Believe 

me it is not as easy as it seems, and these supervisors have been instructed by 

ESMA (which by the way controls them on EMIR) to cautiously review processes 

of NFC’s and FC’s. For NFC’s it seems that it is rather new, and, in some countries, 

Supervisors have shown a clear intention to check carefully what was reported.  



The whole reporting system to ESMA functions rather well and conversely to what 

people think, they can manage figures reported. Do not be naïve and think they 

will never control me and even if it will be easy. They do start controls and are 

increasing the pressure. They know well EMIR and are skilled to check precisely 

whether you are or not compliant. Some people don’t even know that they 

should be registered to their local supervisor body. If they come and control your 

company EMIR processes, you will not have enough time to start enhancing your 

whole procedures to (better) comply. I do advise our treasury members to be 

prepared and to collect all evidences and reports to demonstrate they are 

compliant to avoid any bad surprise in case of control (and it will come sooner or 

later). Lots of our members seem to be convinced EMIR is over and it is not at all. 

 

 

 

 

I do encourage all the corporate treasurers to review consciously their internal 

processes, to collect evidences and reports and to document properly all 

operations. The major risk remains, in my view, the reputation impacts in case 

you are fined and if they detect you are not compliant.  In Luxembourg, for 

example, the corporate treasurers should visit the CSSF website and get 



registered. As I told you last time we have addressed this EMIR issue, it won’t be 

the last time you hear of it.  

 

François Masquelier, Chairman of ATEL        Luxembourg July 2018 

  

  


