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What if the financial regulations were a new 

source of risk? 

Treasurers have been beset by new regulations of every sort for the last 

seven years now. Surely these are themselves potential sources of risk? An 

absolute deluge of rigid regulations raining down upon us and if we do not 

abide by them we run the risk of non-compliance, and everything that goes 

with that: fines, possible reputational damage, qualifications in the annual 

financial statements and time devoted to compliance at the expense of day-

to-day business finance. How should we prepare ourselves to avert the risk of 

non-compliance and all the risks that go with it? That is the question we shall 

try to answer.  

 

What is "regulatory risk"? 

Regulatory risk is the risk that a change in regulations or a new regulation or law might affect an 

industry, a business sector or a department, such as treasury department for example. These 

changes in regulations can have a significant impact, direct or indirect, on our organisational 

arrangements, our cost structure, and the amount of work that needs to be done to comply with the 

new measures. The impact may be direct as in the case of EMIR or money market funds for example, 

or indirect as with Basel III. 

This risk of not complying with a regulation, because that is what it is about, has always existed. 

However, it has grown to enormous proportions since Enron and Worldcom(with Sarbox) and 

subsequent to the global financial crisis that we have been experiencing since 2008. What makes this 

risk more visible is the quantum of the measures taken on many fronts, with the financial regulation 

aspect being the one that interests us here. These measures are taken in such a way that they are 

sometimes conflicting, and often uncoordinated and not harmonised at the worldwide level.  

It is the quantity and complexity, arising from the technical nature and accumulation of the rules, 

that often makes life difficult or impossible for financial professionals in general and treasurers in 

particular. The most notable consequences of this risk, when it arises, are in particular the costs of 

fines and other penalties, tax re-categorisations such as qualification of  interest payments as being 

dividend payments, more searching tax investigations, checks by the Financial Markets Authorities 

or Supervisors, the time that needs to be spent on these, capital expenditure on equipment, IT 

upgrades and other subcontracted costs, direct impacts on the reputation of non-compliant 

companies, loss of trust by all stakeholders including staff, and finally in terms of stress for 

treasurers who have to abide by rigid obligations and special reporting requirements that are often 

very burdensome. 
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The new regulations come in various different types: generally-applicable laws, and specific 

regulations applicable to treasury, to accounting with IFRS, to IT with data protection requirements, 

to tax with rules such as BEPS, and to technical with standards of all types such as ISO, ISAE, SEPA 

and COSO – even to geopolitical with country embargoes, and product and other counterparty 

blacklists. Today we can no longer trade whatever we like with whoever we like wherever we like. 

Everything is prescribed by rules and regulations and constrained to the point of becoming 

convoluted and all too often without producing the real value added intended. Who could claim that 

BEPS or EMIR have any real value added? Of course, over time such measures if applied to everyone 

could be beneficial to the market as a whole. They may also enable us to revisit our internal 

procedures and our organisational structures to improve them and streamline them. But at what 

cost is value really added to such compliance projects? In some cases, the consequences of the new 

measures will be a change in hedging strategy, bank relationships, finance and even investments. 

These are necessary evils and unavoidable requirements from which we always try to extract a little 

value.  
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Let us take the simple example of EMIR. This is the archetype of a regulation that requires us to 

report information continuously in a burdensome manner with excessive detail, to make use of third 

parties, particularly Trade Repositories (TR) and other service providers, to upgrade in-house IT, and 

to review processes and internal controls, along with the risk of perhaps having to put up various 

forms of collateral above a certain materiality threshold. What is worse, other regulations such as 

CRD IV, bank segregation, the ESMA consultation/survey on EMIR, and the consultation on Banking 

Supervision, etc. might try to revisit the exemptions granted (for example the EMIR clearing 

exemption; Elimination of Credit Value Adjustment/CVA exemption for NFCs, etc.)  
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The paradox of regulatory risk 

The paradox of regulatory risk is that it is the consequence of a measure (the new regulations) 

intended to counter or prevent another risk (for example systemic risk, credit risk and risk of fraud). 

However, the consequences of non-compliance are usually less than the risk that the regulations are 

intended to avert or mitigate. This is somewhat like creating a new risk to eliminate another risk. 

Surely that is somewhat paradoxical? 

However, various recent surveys have repeatedly highlighted the importance of this risk (as far as 

perception is concerned at least) for CFOs. These regulations are more than a buzz word, they are a 

real problem that needs to be overcome by diligent work over a period of time. These new rules 

create a new type of risk that needs to be addressed in the risk mapping system and that needs to 

be monitored and managed meticulously. Some people say that the media exacerbate and 

exaggerate this risk. Others say that the risk is fairly small and that there are worse things than fines. 

However, the collateral damage, including the risk of harming the company's reputation and image, 

is very great. It would be reckless to ignore these and downplay them. In some cases, they may have 

the direct ultimate consequence of a change in strategy, use of other products, or abandonment of 

hedging policy, amongst other examples. We can therefore only applaud the work done by EACT (i.e. 

European Association of Corporate Treasurers) in protecting treasurers' interests. The European 

Association has been lobbying actively for many years, with a certain amount of success. 

Return on investment for regulations (i.e. compliance) is usually small or nil. This is one of the 

difficulties for treasurers: how do you convince the CFO to invest in the required compliance 

systems? The risk/reward ratio is obviously low, but thankfully not non-existent. The trick is to find 

ways of generating something positive by means of better internal controls, a review of procedures, 

a reorganisation of the way the department works and the often necessary automation of operating 

processes. 

Financial regulations are like a gigantic patchwork, not always coherent or thought out properly as 

a whole. They are like a long journey with no clearly defined route. The European Commission is 

travelling along a route with its various agencies and other supervisory bodies without having any 

clear idea of the course the vessel should steer. It is like an architect supervising a building project 

with no accurate or finalised plans. This makes compliance in general much more complex. There is a 

thick fog surrounding the regulations, which often prevents people seeing the longer-term aspects. 

Treasurers need to take them one by one when they come into force without necessarily knowing 

where they will lead. The current economic and political situation, which is complicated, does not 

make things any easier for operational businesses. Some countries are under partial or total 

embargo, some products and services cannot be traded or delivered to other countries and 

sometimes some people are on blacklists and cannot do business with you. It can sometimes be 

difficult to receive funds from countries that are deemed to be sensitive and risky. The fines in the 

billions imposed on banks result in them acting with the utmost caution. Amounts of cash have also 

built up in certain regions that companies cannot repatriate without a tax hit. This fragments cash 

management and affects financial optimisation. The complex and overlapping nature of certain 

prohibitions is discouraging. In matters of financial regulations, the principle is one of increment. 

Each rule new comes on top of another rule, seldom removing it. This explains the anarchic structure 

and the layers of sometimes conflicting measures. Finally, the digital economy imposes a new 
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dimension on everything: data protection, combating hacking and fraud and ensuring the physical 

integrity of people and the security of their data all bring with them their own quota of new rules. At 

this time of the digital revolution, the world is changing. It is certainly offering increased 

opportunities and competition (pushing down prices) but it also brings with it its share of new risks 

including the risks relating to compliance with the new rules on digital means of communication. 

 

This list is far from exhaustive, and we see that the impacts are both direct and indirect, but also 

(usually) negative, even though they may occasionally have some slightly positive aspect. This is 

where the difficulty lies, because as Jacques Attali said: "You cannot draw the apex of a pyramid 

without defining the location of its base". This regulatory base is generating a vast profusion of 

Regulations and Directives with multiple impacts.  

Time spend on compliance is time that cannot be spent on other things 

Treasurers have spent, and will have to continue to spend, time on adapting to regulatory changes 

and their consequences (for example Basel III which will sometimes force them to change their 

banking partners – we might bear in mind a recent example in the UK). Sadly, this time and this 

energy will not be there to apply to tasks with greater value added. This work is not the most 

exciting or rewarding sort of work; nevertheless, it is absolutely necessary. This energy, which is 

often seen as wasted and disproportionate, tires out treasurers and stresses them to no purpose. 

Without mentioning burn-out, we would not be exaggerating if we said that compliance is seen as an 

overflow pipe, dripping the last drop of water that makes to treasury bowl overflow. The fact that 

treasurers see the rules as waste of time does not motivate them to comply. There is a real problem 

of motivation affecting treasurers. You can no longer ask them to put in further effort for fear of 

alienating them completely. They feel they have contributed enough and paid more than their due in 
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the aftermath of the financial crisis, especially since they were in no way responsible for it. The 

contradictions and the undermining of certain principles have also have the effect of enraging them. 

For instance, the questions arose over retaining the exemption on posting collateral for derivatives 

trading and the CVA exemption is worrying them. One thing is for sure with regulations: you are 

never certain when the story has ended. It is a bit like the tale of the “Thousand and One Nights” 

with the European Commission in the role of Scheherazade and treasurers in the role of Sultan 

Shahryar. Even if they wanted to know the end of the story, treasurers are complaining about what 

they see as a futile waste of energy, and about the time taken to finish the story. They think they 

have better and more urgent things to do. 

 

How to manage new regulatory risks? 

As MNCs find their way around the proliferation of new regulatory requirements and the resulting 

stakeholder expectations, they need to prepare themselves and to address the following seven 

issues to mitigate this risk as far as possible: 
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The compliance approach to be adopted therefore needs to be worked out on a case-by-case basis. 

However, since the rule applies to everyone, it is a good idea to plan and schedule the compliance 

strategy, along with technical solution applied. We often start out with spreadsheets to keep it 

simple, and then move up to more appropriate external solutions, such as TriOptima's TriResolve for 

EMIR reconciliations; EMIRATES for EMIR reporting; SWIFT or CMS for automatic derivatives 

confirmations; a bank for external derivatives; alternative products to compensate for the changes in 

money market funds, such as TriParty Repos; etc.; IT solutions developed from existing modules such 

as Treasury Management Systems or the more conventional route of consultants to design the 

reports to be submitted. 

Trying to achieve too much is self-defeating 

Some treasurers have recently told me that there are too many regulations striking in every 

direction, which threaten to defeat the object of regulation. This is absolutely true. Trying to achieve 

too much is self-defeating, even in terms of financial regulation. It would seem that we are in a 

somewhat excessive phase of European over-regulation, with these regulations intertwining and 

sometimes even conflicting. Their shifting nature, and the risk of unwelcome changes (for example 

EMIR 1 and EMIR2 – MiFID 1 and MiFID 2, etc.) worry treasurers. The time spent on compliance is 

time that could otherwise have been better spent on other more urgent and more important tasks. 

The European Commission keeps on displaying inventiveness and creativity in terms of financial 

regulations. The time has come to put an end to this manic creativity. Regulatory risk, even though 

perhaps small, is nevertheless still a real new risk, which was never properly addressed in the past in 

the risk matrices or ratings prepared by Chief Risk Officers. The relatively small size of the numbers 

involved does not detract from the potential adverse media impact of an instance of non-compliance 

and the potential damage to the company's reputation. Nobody wants to be the first to be pilloried 

for failing to comply with new regulations that they were supposed to observe. It is as much a 

question of pride as of financial impact.  
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We are far from any end of these new rules and we have to keep on adapting to them and trying – 

this is the real skill – to find positive aspects. We need to take advantage of all this to revisit our 

internal procedures and strengthen them, to further reduce the probability of a risk materialising. 

Unfortunately, we may find that financial regulations are rather like a story that has no ending. 

Trying to end on a more positive note, I might refer to the words of Baron Pierre de Coubertin, who 

said: "Each difficulty encountered should be the spur for further progress".  

 

François Masquelier, Chairman ATEL 


